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on false or misleading statements contained in, or
material omissions from, filings under that
statute.”6 Hallwood argued on appeal that the
District Court erred because, while there might be
no private right of action under §13(d) for 
shareholders, there was an implied cause of 
action under §13(d) for issuers as established in
GAF Corp. v. Milstein.7 Given the existence of 
an issuer’s cause of action under §13(d), the 
court addressed whether damages was an 
appropriate remedy.

Implied Private Rights 
Implied Private Rights of Action. Despite

recognizing the existence of an issuer’s remedy
under §13(d), the court began by analyzing
Supreme Court precedent regarding the 
conditions under which it is appropriate to infer a
private right of action. In J.I. Case v. Borak,8 the
Supreme Court found an implied private right of
action under §14 of the Securities Exchange Act
because such a remedy furthered the statute’s
broad remedial purpose. Since Borak, however,
beginning with Cort v. Ash9 in 1975, the Supreme
Court has expressed increasing reluctance to infer
a private right of action. The touchstone for 
finding an implied private right of action depends
on “whether congressional intent to create a 
private cause of action can be found in the rele-
vant statute.”10

The court went on to examine a number of
Second Circuit decisions in which courts had
declined to find private rights of action in favor of
shareholders under §13(d). The court identified
three rationales that had been asserted as a basis
for denying shareholders a private right of action
under §13(d). First, there is nothing in the 
legislative history of the Williams Act to support
the view that shareholders should have a private
right of action for money damages. Second,
because the statute focused on regulating
investors rather than protecting individuals, 
it was harder to divine an intent that the statute
should confer rights on a particular group. Third,
because §18(a) of the Williams Act provides 
an express remedy for shareholders who 
have detrimentally relied on a material 
misrepresentation in an SEC filing, the omission
of a private right of action under §13 is presumed
to have been intentional.

Hallwood argued that these cases and these
lines of reasoning were inapposite. First,
Hallwood asserted that the existence of a damages
remedy under §18 for shareholders did not bear
on the question of whether a damage remedy was
available to issuers under §13(d), since §18 did
not mention issuers at all.

Hallwood’s stronger argument was that the
Second Circuit had previously found a private
right of action under §13(d) for issuers seeking

injunctive relief.11 Moreover, as the Supreme
Court held in Franklin v. Gwinnett County Public
Schools,12 once a court finds an implied right of
action, it should “ ‘presume the availability of all
appropriate remedies unless Congress has 
expressly indicated otherwise.’ ”13 Hallwood
maintained that since Congress had not clearly
expressed its intent to the contrary, a damages
remedy must be available to issuers under §13(d).

Congressional Intent
The Second Circuit rejected Hallwood’s 

reasoning, based on Salute v. Stratford Greens
Garden Apartments,14 in which the court held that
incompatibility with the statutory purpose satis-
fied the Franklin requirement for an express con-
gressional indication that an implied remedy was
not appropriate. Here, the court reasoned that
there were sufficient indications that Congress
did not intend issuers to be able to sue for money
damages under §13(d) because to do so would
frustrate the purposes of the Williams Act.

The court maintained that although the 
equitable remedy granted to an issuer in GAF was
consistent with the purpose of the Williams Act,
the legal remedy sought by Hallwood in this case
would frustrate that purpose. The court reiterated
the purpose of §13(d), which it articulated in
GAF: “[T]o alert the marketplace to every large,
rapid aggregation or accumulation of securities,
regardless of technique employed, which might
represent a potential shift in corporate 
control….”15 The Second Circuit had reasoned in
GAF that giving the issuer the right to enforce
§13(d) would advance this purpose because the
issuer was best positioned to know when an
investor was accumulating the company’s stock,
but failed to report the purchases properly.

The Hallwood court further explored the 
legislative history of the Williams Act and found
that Congress had intended the statute to benefit
shareholders without taking sides in any struggle
over the target company. The Second Circuit
found it “manifest” that a damage remedy would
tip the balance in favor of management at the
expense of those seeking corporate control. The
court concluded that allowing a remedy for
money damages under §13(d) would therefore 
be incompatible with this underlying purpose of
the Williams Act.

Given its conclusion that a damages remedy
would frustrate congressional intent, the Second
Circuit held that this case came within an 
exception to the general rule that all remedies are
available once a right to a cause of action has
been found. The court held, therefore, that the
District Court properly struck Hallwood’s demand
for a jury trial because §13(d) does not support a
claim for damages by the issuer. In a final 
footnote, the court stressed that its opinion did

not call into question the continued ability of an
issuer to seek injunctive relief for a violation of
§13(d) under GAF.

Conclusion
Whether it is “manifest” that issuers may seek

damages when purchasers fail to file timely and
truthful Schedule 13Ds is open to debate.
Certainly, such a remedy would place additional
pressure on purchasers to make full and accurate
disclosures, thereby furthering the central purpose
of the Williams Act. Moreover, the Supreme
Court requires an express indication from
Congress before limiting the remedies available to
a court once an implied cause of action has been
recognized.16 Yet, the Second Circuit in Hallwood
found that this requirement was satisfied by a 
perceived inconsistency between a remedy and a
secondary goal of the statute.

The court’s message is clear: Implied private
rights of action are strongly disfavored, and the
court is loathe to expand the remedies available
under implied causes of action recognized 
pre-Cort. The court all but acknowledged that in
hindsight the GAF decision was a mistake and
that the same result would not be reached under
Cort or its progeny.17 While an issuer’s ability 
to seek injunctive relief to cure a violation of
§13(d) appears secure, the court plainly is
opposed to finding new rights or remedies under
the Williams Act.

•••••••••••••••••••••••••••••••

(1) No. 01-7246, 2002 WL 537040 (2d Cir. April 11, 2002).
(2) 15 U.S.C. §78m(d). Under §13(d), any person who

acquires more than 5 percent beneficial ownership of any class
of equity securities must send notice of that fact to the issuer, the
SEC, and exchange on which the security is traded. If the pur-
chaser intends to acquire control of the issuer, this fact must be
set forth in the statement.

(3) Hallwood, 2002 WL 537040, at *1
(4) Section 13(d) applies to “a group of persons or entities

who ‘act … for the purpose of acquiring, holding, or disposing of
securities …”

(5) 682 F.2d 355 (2d Cir. 1982).
(6) Hallwood, 2002 WL 537040, at *3-4 (quoting Hallwood

Realty Partners, L.P. v. Gotham Partners, L.P., No. 00-CIV-1115,
2001 WL 46978, at *1 (S.D.N.Y. Jan. 19, 2001)).

(7) 453 F.2d 709 (2d Cir. 1971).
(8) 377 U.S. 426 (1964).
(9) 422 U.S. 66 (1975).
(10) Hallwood, 2002 WL 537040, at *4.
(11) Id. at *5 (citing GAF).
(12) 503 U.S. 60 (1992).
(13) Hallwood, 2002 WL 537040, at *5 (quoting Franklin,

503 U.S. at 66).
(14) 136 F.3d 293 (2d Cir. 1998).
(15) Hallwood, 2002 WL 537040, at *5 (quoting GAF, 453

F.2d at 717).
(16) Franklin, 503 U.S. at 66.
(17) Hallwood, 2002 WL 537040, at *6 (“[T]he Supreme

Court has not sought to reconsider the existence of causes of
action, such as the right to injunctive relief recognized in GAF
Corp., that were implied under the now dubious analysis of
Borak.”).

This article

 republished with permission from law.com..  Copyright © 2002 NLP IP Company. All rights reserved. 

NEW YORK LAW JOURNAL WEDNESDAY, APRIL 24, 2002

http://www.law.com



