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Important Notice Regarding New Treasury and Internal
Revenue Service Rules on Written Federal Tax Advice

The purpose of this memorandum is to alert you to recent changes to Treasury and
Internal Revenue Service regulations that will affect the manner in which we provide written
Federal tax advice to our clients.

The Treasury recently issued changes to Circular 230, which regulates the conduct of tax
professionals who are admitted to practice before the Internal Revenue Service. These changes
will become effective on June 21, 2005. The revisions to Circular 230 implement new
requirements that must be followed when tax practitioners provide written advice regarding
Federal tax issues. The Preamble to the new Circular 230 regulations states that the primary focus
of the new provisions is on written Federal tax advice concerning transactions that are considered
“tax shelter” transactions; but the language of the new regulations is much broader, so that it
covers advice given in connection with legitimate business transactions that are structured in a
tax-efficient manner. The Circular 230 requirements apply to all written forms of Federal tax
advice, and thus apply not only to formal legal opinions, but also to written advice contained in e-
mails, private offering memoranda, draft contracts, letters, memos and other documents.
Accordingly, most of the written Federal tax advice that Paul, Weiss provides after June 20, 2005
will need to comply with the requirements contained in the revised Circular 230 regulations.
Practitioners who fail to comply with the requirements of the Circular 230 provisions may be
suspended or disbarred from practice before the Internal Revenue Service, be publicly censured or
be fined.

The new Circular 230 provisions generally require that written tax advice take the form of
a complete and detailed opinion regarding all Federal tax matters affecting a transaction (a
“reliance opinion”) or state explicitly that it is not such an opinion and thus cannot be relied upon
for the purpose of avoiding penalties provided in the Internal Revenue Code. Certain types of
written advice are specifically excluded from the Circular 230 requirements, including written
advice that is contained in a document filed with the SEC and written advice that relates to a
transaction for which a Federal tax return has already been filed. Preparing a reliance opinion that
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complies with the new Circular 230 requirements will involve considerable time and expense,
because the tax practitioners will be required to provide a detailed recital and an exhaustive
analysis of the relevant facts, assumptions and Federal tax issues surrounding the transaction to
which the opinion relates.

With certain exceptions, the new regulations give practitioners the option, in lieu of
issuing a reliance opinion, of including a legend in the written advice that clearly states that the
written advice is not intended by the practitioner, and cannot be relied upon by the taxpayer, for
the purpose of avoiding penalties resulting from Federal tax positions taken by the taxpayer in
connection with the transaction. Accordingly, beginning June 21, 2005, most e-mail messages
sent by members of the Firm’s transactional and tax-related groups will contain a legend (set forth
above the signature line) with language to the effect that any written Federal tax advice contained
in the e-mail message cannot be relied upon by the recipient for the purpose of avoiding such
penalties. A similar legend will be included in all draft transactional documents, client
memoranda and client letters. (The text of this new legend appears at the bottom of the first page
of this Memorandum.) Private offering memoranda will include a different legend, as required by
Circular 230, that also states that the tax advice was written to support the promotion or marketing
of the transaction described therein, and urges individual recipients of the offering memorandum
to seek tax advice based on their particular circumstances from an independent tax advisor. The
placement of these legends on e-mails and other documents should enable our tax advisors to
comply with the requirements of Circular 230 without having to provide a detailed reliance
opinion in situations where such an opinion is not requested or warranted, and thus should enable
us to adhere to the requirements of Circular 230 in most situations in a cost-efficient manner.
(You will also see similar legends on the correspondence of other law firms.)

There may, of course, be situations where a client will, despite the additional effort and
expense involved, want us to issue a reliance opinion regarding the Federal tax issues raised by a
transaction, in which case we will be happy to comply with such request. Beginning June 21,
2005, however, unless a client instructs us in writing that a reliance opinion is requested, or we
conclude after discussion with a client that a reliance opinion is required, all written Federal tax
advice provided by the Firm will bear the appropriate legend.

* * *
This memorandum is not intended to provide legal advice with respect to any
particular situation and no legal or business decision should be based solely on its content.
Questions concerning issues addressed in this memorandum should be directed to Richard

J. Bronstein (212-373-3744), Peter J. Rothenberg (212-373-3154) or David R. Sicular
(212-373-3082).
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