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SEPTEMBER 28, 2001

SEC EXTENDS RELIEF IN RESPONSE TO MARKET DEVELOPMENTS

To facilitate the reopening of the US capital markets following the events of
September 11, the SEC issued an Emergency Order (the “Original Order”) that provided relief
from some of the regulatory constraints on issuer and affiliate repurchases of stock The relief

initially was effedive for the week of September 17, and later was extended for an additional
week.

Today the SEC announced that in light of the continuing highly unusual
circumstances, it would continue to provide cetain exemptive relief for stock repurchases. The

SEC’s order (the “Extension”) extends the followingrelief for the period from October 1 to
October 12, 2001:

» Public companies may repurchase their stock by meding modified volume
restrictions instead of the volume restrictions imposed by Rule 10b-18;

» Public companies with an average daily trading volume (*“ADTV") of
$1,000,000 or more and a pubic float of $150million or more may
repurchase their stock by meding modified timing conditions insteal of the
timing conditions imposed by Rule 10b-18; and

» Public companies involved in pooling-of-interest transadions may
repurchase stock without adverse acounting consequences.

The Original Order also included certain relief from Sedion 16 liability for
purchases by officers, diredors and 10% shareholders of a puldic company. The Extension does
not extend this reli ef.

Rule 10b-18. Public company issuers may repurchase their stock without
incurring liability under the market manipulation rules (Sedion 9(a)(2) and Rule 10b-5) of the
Seaurities Exchange Act of 1934if their purchases meet the terms and conditions of the safe
harbor avail able under Rule 10b-18. Our general firm memorandum on Rule 10b-18 puchases
is attadhed as Annex | for reference. Under the Extension, issuers and affiliated purchasers will
be deemed to have complied with the safe harbor, provided all of its terms and conditions are
met, with the exception that, during the period covered by the Extension:
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* the volume restrictio may le satisfie if all Rule 10b418 purchasesther
than blodk purchasesin an ggregaé amouhon tha day from or through a
broke or dealer effectad by or for the issue or an affiliated purchaserdo not
exceed 100% of the tradirg volune o the rgpurchasd scurity (excludngthe
week of September 10 from the four-week calculation e.g, countirg the
three week befoe ard the wed after). The limit is normaly 25%; and

» the timing condition may e satisfiel by an issue with an ADTV of
$1,000,00 or more ard a pubdic float of $150 nillion or more if that issuer
effects purchase tha (a) do na constitue the openig transction in the
security ard (b) occur up to the ten minutes befoe the scheduteclos of
trading on the primary marke for the rgpurchasd scurity (all other issuers
mud med the timing conditian of the Rule).

In the Origind Order, the SEC reminded issues thd unde Regulation M, as a
techncd matter, issues will neel to conside whether thez are satke beng maa by affiliates
unde shef registration statemerst and if so, whethe they amoun to distributions This remains
the case.

APB 16. Unde the poding-of-interes provisiors in Accountirg Principles Board
Opinion 16, “Business Combination$shae rgpurchase can hawe adverse accounting
consequencesAs was tle cag in the Origind Order, repurchassduring the peria covered by
the Extensio will not affed the availability of poding-of-interes accounting This provides
relief for those registrarg tha had trangctiors pendng & the poding cut-of date (June30,
2007 or tha complete sud transictiors aml ale subjetto post-closig restrictiors on
repurchases.

Public companie ard ther affiliates mus continte to conside the other
constraintsard mug comply with al of the othe regulatory limitations on repurchasesThese
are summarized on Annex | In particular the antifraid provisiors d the securitis laws remain
in effed ard registrarg shoudl reviewv carefuly the adguag of their curren pulic disclosure
prior to initiating repurchases.

This memorandm is nd intendel to provice legaadvice, ard rno legd or
business decisia should be basd on its contentsQuestios corternng ths memorandon may
be addressd to ary membes o the PaliWeiss Scurities Graup, including:

Mark S. Bergman (212 373-3258) John C Kennedy (212 373-3025)
Richad S Borisoff (212 373-3153) Edwin S Maynard (212 373-3024)
Pad D. Ginsberg (212 373-3131) RaphaéM. Russo (212 373-3309)
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Annex |

STOCK REPURCHASES: REGULATORY AND LEGAL
CONSIDERATIONS

The following memorandum describes certain legal considerations relevant to
repurchases by a public company (the “Company”) of its outstanding common stock (the
“Common Stock™). The following is only a summary of the material legal issuesthat the
Company should consider when contemplating repurchases of its Common Stock.

l. Stock Purchases Must Not Be Effected for the Purpose of Manipulating Stock Prices

Sedion 9(a)(2) of the Seaurities Exchange Act of 1934 as amended (the
“Exchange Act”), makes it unlawful for any person, diredly or indiredly, to effed “a series of
transadions in any seaurity registered on a national seaurities exchange aeaing adual or
apparent adive trading in such seaurity, or raising or depressing the price of such security, for
the purpose of inducing the purchase or sale of such seaurity by others.”

Because issuers and their affiliates may wish to purchase shares of their own
stock for valid business purposes and not to manipulate the market price of such stock, in 1982
the Seaurities and Exchange Commisson (the “SEC”) adopted Rule 10b-18, which provides a
“safe harbor” exemption from the provisions of Sedion 9(a)(2) under the Exchange Act.
Complying with Rule 10b-18 protects issuers from claims based solely upon the time or price &
which an issuer or its affiliate bids for or purchases gock of such issuer, the amounts of any such
purchases and the number of brokers or deders used to effed such purchases.

Complying with the requirements of Rule 10b-18, however, does not insulate the
Company from the general applicability of Sedion 9(a)(2) and Rule 10b-5 under the Exchange
Act. Therefore, the Company should proceal with a stock repurchase program only if it isnot in
possession of material non-pulic information. (SeePart II, below)

To take alvantage of the safe harbor of Rule 10b-18, all of the following
conditions must be met:

Single Broker-Deder Limitation. Solicited purchases of Common Stock must be
made, and all bids must be dfected, from or through only one broker or deder on any day.
Where Rule 10b-18 puchases or bids are made by or on behalf of the Company and one or more
of its affiliated puchasers (or more than one affiliated purchaser of the Company) on asingle
day, the single broker/deder condition appliesto all such bidsand puchases in the aygregate.
Unsolicited puchases and bhids may be made through any number of broker-dealers.

Time of Purchases. Except as discussed below, purchases may not be made (i)
until after a purchase or sale of the Common Stock has occurred on any given day and (ii) during
the last half hour before the scheduled close of trading on the principal market or exchange on
which the transadion is to be effeded. Notwithstanding the foregoing, purchases may be made
from the reopening of trading until the scheduled close of trading on the day of a*“market-wide
trading suspension,” or a the next day’s opening, if the market-wide trading suspension was in




effed at the scheduled close of trading. A market-wide trading suspension is defined as either (i)
a market-wide trading halt imposed pursuant to the rules of a national seaurities exchange or a
registered national seaurities association, in response to a market-wide decline during a single
trading sesson, or (ii) a market-wide trading suspension ordered by the SEC in the interest of the
puldic and for the protection of investors. [M odified by the SEC Order.]

Price of Purchase. Purchases must be made & a pricethat does not exceedl the
higher of (i) the last independent sale pricereported in the consolidated transadion reporting
system or on a national seaurities exchange, or (ii) the highest independent pulished hid,
regardless of the market reporting such figure.

Volume of Purchases. The Company or an affiliated purchaser may purchase on
any one day an aggregate amount that, when added to the amounts of all other Rule 10b-18
purchases on that date, does not exceed the greaer of (i) one round lot (100 shares), or (ii) the
number of round lots closest to 25% of the average daily trading volume over the previous four
calendar weeks (excluding any purchase of a “block” by or for the Company or any affiliated
purchaser under the Rule). In addition to the limitation set forth in the precaling sentence, the
Company may purchase an unlimited number of “blocks” of its gock (although the time and
price requirements described above @ntinue to apply). For these purposes, a “block” means a
quantity of stock that either (i) has an aggregate purchase price of at least $50,000 and, if the
aggregate purchase priceis lessthan $20Q000, is a number of sharesthat is at least 5,0000r
(ii) at least 20 round lotsthat total 150% or more of the average daily trading volume over the
previous four calendar weeks. However, ablock does not include aty amount that a broker or
dealer, ading as principal, has acaumulated for the purpose of sale or resale to the Company or
to any affiliated purchaser of the Company if the Company or such affiliated purchaser knows or
has reason to know that such amount was acaimulated for such purpose. [M odified by the SEC
Order.]

Because Rule 10b-18 is only intended as a “safe harbor,” it is not necessary that
all stock repurchases be effeded in acardancewith its conditions. The Rule makes clea that
the mere failure to comply with its conditions will not give rise to a presumption that aviolation
of either Sedion 9(a)(2) or Rule 10b-5 has occurred. Nevertheless the Company should make
every effort to comply with all the requirements of the Rule and should weigh carefully the
option of not procealing with a stock repurchase program if these conditions cannot be met.

. The Company Should Proceed With a Stock Repurchase Program Only if it is Not
in Possession of M aterial Non-Public Information

Notwithstanding compliance with Rule 10b-18, in effeding stock repurchases the
Company must always ensure that all material information concerning the Company has been
disclosed. Consideration should be given to the timelinessof disclosure of material information,
including guarterly earnings information and information concerning any pending extraordinary
transadion or corporate development. If the Company has no reason to believe that quarterly
results will be outside the range previously disclosed or the range of expedations as indicaed by
published estimates of the Company or seaurities analysts (where such estimates exist), then no
public disclosure regarding such information is required. 1f, however, the Company has
previously made aprojedion or estimate of its quarterly earnings that it now has reason to
believe is incorrect, corrective disclosure should be made prior to commencing any stock
purchases.



Where disclosure is required, time must be allowed for the dissemination of the
announcement prior to commencing puchases. The amount of time allowed for dissemination
should be “reasonable,” although what is reasonable will depend upon the circumstances. |If
there ae unsettled conditions in the markets, the Company should anticipate delay in the
publicaion of news releases by Dow Jones and the other wire services.

1. Regulation M Considerations

Regulation M under the Exchange Act, promulgated by the SEC in late 1996
supersedes prior Rules 10b-6, 10b-7 and 10b-8. Among ather things, Regulation M generally
prohibits those persons who participate in a distribution of securities (including issuers and
underwriters and their “affiliated purchasers’) from bidding for or purchasing or inducing ahers
to purchase the seaurity being distributed until they have completed their participation in the
distribution, unless the adivity is subject to an exception or exemption. For purposes of
Regulation M, the term “distribution” means an offering of seaurities, whether or not subjed to
registration under the Seaurities Act of 1933 that is distinguished from ordinary trading
transadions by the magnitude of the offering and the presence of spedal selling efforts and
selling methods.

In order to avoid aviolation of Regulation M during a distribution of Common
Stock (either in apubic offering or amerger or other acquisition), the Company may not make
stock repurchases during the “restricted period” except under certain limited circumstances. For
the Company, the restricted period means. for companies with an average dialy trading volume
of $10000) or more or a puldic float of $25million or more: the period beginning on the
businessday prior to the pricing of an offering (or, in the cae of a merger or other acquisition,
the date the proxy solicitation or offering materials are first disseminated) and ending on the
completion of the distribution, and for all others: the period beginning on the later of five
businessdays prior to the pricing of an offering or such time that a person becomes a distribution
participant (or, in the cae of a merger or other aqquisition, the date the proxy solicitation or
offering materials are first disseminated) and ending on the completion of the distribution.? In
addition, during the restricted period the safe harbor for repurchases under Rule 10b-18 is not
available.

IV.  Accounting Considerations

Under certain circumstances, repurchases of Common Stock by the Company
may limit its ability to use “pooling” acoounting for future a@uisitions or other business
combinations. Before ammmencing any stock repurchase program, the Company may want to
discussthis isaue with its acountants. [M odified by SEC Order.]

V. Stock Purchases Should Be Authorized by Board Action

Management should have Board authorization prior to effeding any purchases of
its gock. Thisapproval may be given by the full Board of Diredors or by the duly authorized
Exeautive Committeeof the Board of Directors.

VI.  Public Announcement of a Stock Purchase Program Should Ordinarily Be Made
Prior to Commencing Purchases



A public announcement of the Company’s intention to purchase its own stock
should be made prior to the purchase of any material amount of stock. The question of what isa
“material amount of stock” for an issuer will depend upon the number of shares it has
outstanding, the amount of stock in its public “float” and the average daily trading volume of its
stock. Anamount of stock excealing 3% of the outstanding shares of the Company should
presumptively be deemed material. No puldic announcement is required in connedion with the
purchase of an immaterial amount of stock.

VII. Spedal Consderations Apply in a Situation Where the Company’s Stock
Repurchases Could Result in it “Going Private”

Inafew cases, stock purchases by the Company could have the effed, diredly or
indirealy, of causing a class of equity seaurities to be held of record by fewer than 300 persons
or to be delisted from a national seaurities exchange or removed from quotation on Nasdag. |If
there is areasonable likelihood of this occurring, or if the Company has as one of its objectives
in effeding a stock repurchase program one of these effeds, stock repurchases may only be
effeded in compliance with Rule 13e-3 under the Exchange Act. Rule 13e-3 sets forth extensive
requirements concerning the disclosure, filing and dissemination of information relating to a
proposed “Rule 13e-3 transadion,” which, as a pradical matter, are likely to make
implementation of an ordinary stock repurchase program impradicable.

VIl . The Company Must Comply With Applicable Listing Rules

The rules of the major exchanges have aiteriathat must be satisfied for the
continued listing of the Common Stock. These aiteria include minimum numbers of
shareholders, minimum average weekly trading volume, minimum numbers of pulicly held
shares and minimum aggregate market value of pulicly held shares. After giving effed to any
stock repurchase, the Company must ensure that it is gill in compliance with these aiteria.

IX.  TheCompany Must Comply with Corporate Law on Stock Repurchases

For example, Sedion 160(a) of the Delaware General Corporation Law (the
“DGCL”) prohibits a crporation from purchasing its own stock for cash or other property when
doing so would cause “impairment of its capital.” Delaware urts have interpreted this Sedion
to mean that a crporation may use only its surplus for the purchase of its own cegpital stock.

Further, a corporation’s purpose pursuant to which it purchases its own stock may
be subjed to judicial review in Delaware. Delaware murts have held that a corporation cannot
purchase its own stock when its only purpose isto perpetuate control by a dominant shareholder
or by adiredor and when there is no showing of any real threa to corporate policy. On the other
hand, diredors have not been held liable for having a crporation buy blocks of its own shares at
premium prices to fend off a purchase by an outsider that they believed posed athred to the
corporation’ s continued existence.



