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Seventh Circuit Affirms Dismissal of Antitrust Claims Based On
Foreign Purchases

The United States Court of Appeals for the Seventh Circuit recently affirmed a district court’sdismissal of
antitrust claims based on purchases made by a U.S. corporation’s foreign subsidiaries in overseas
markets, ruling that such foreign transactions do not give rise to a claim under U.S. antitrust law.
Motorola Mobility LLCv. AU Optronics Corp., et al.,No.14-8003 (7th Cir. Nov. 26, 2014). The court’s
ruling preserves the federal government’s ability to enforce U.S. antitrust law against foreign
manufacturers, and simultaneously clarifies the requirements that U.S. companies with global supply
chains must satisfy in order to recover treble damages in private antitrust lawsuits.

The Motorola case arisesfrom purchases ofliquid crystal display (LCD) panels by Motorola and its
foreignsubsidiaries from AUOptronicsand several other foreign manufacturers, including Samsung,
Sany o Electric Co.,and Paul, Weiss client Sharp Corporation. Motorola’s complaint alleged that the
foreign manufacturers violated section 1 ofthe Sherman Act, 15 U.S.C.§ 1, by conspiringwith each other
to fix the prices thatthey charged for their LCD panels. Only one percent of the allegedly price-fixed
panels were bought by, and delivered directlyto, Motorola in the United States. The remainder were
purchased by and delivered to Motorola’s foreign subsidiaries—primarily in China and Singapore—for
incorporationinto mobile phones and other consumer products, only some of which entered the United
States in their finished form.

InJanuary2014, a districtcourt in the Northern District of Illinois granted summ ary judgment to
defendantson Motorola’s claimsbased on the 99 percent of LCD panels purchased by Motorola’s foreign
subsidiaries. The district courtfound that those claims were barred by the Foreign Trade Antitrust
Improvements Act (FTAIA),15 U.S.C. § 6a, which limits the extraterritorial reach of U.S. antitrust law.
The Seventh Circuit granted Motorola’s petition forinterlocutory appeal, and after full briefing and oral
argument, including amicus curiae briefs from the Department of Justice and several foreign
governments, affirmed the decision below, in an opinion by Judge Richard Posner.

The Seventh Circuit first found thatthe 99 percent of LCD panels purchased by Motorola’s subsidiaries in
foreignmarketsdid not meetthe FTAIA’sexclusionfor “conductinvolving . . . import trade or import
commerce,” 15 U.S.C.§6a. Over half of those panels never entered the United States at all, even as
components of finished products, so the court ruled that their purchases “can’t possibly support a
Sherman Act claim.” (Slip op. at 3). And even with respect to those panels that were eventually
incorporatedinto cellphonesthat weresold in the United States, “[i]t was Motorola, rather than the
defendants, thatimported these panelsinto the United States, ascomponentsofthecellphones.” (Id. at
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5). Asaresult, thetransactionsinvolving those panelscould notsatisfy the FTAIA’s import commerce
exclusion.

The courtnextturnedto the FTAIA’sso-called “direct effects exception,” which provides that the Sherman
Actmay beappliedto conductinvolving foreign transactions if: (1) “such conduct has a direct, substantial,
and reasonably foreseeable effect” on domestic commerce; and (2) “such effect gives rise to a claim” under
U.S. antitrustlaw. 15 U.S.C.§ 6a(1)-(2). The courthighlighted that these are two separate and distinct
requirements, both of which mustbesatisfiedin order for a civilantitrust plaintiffto proceed: “The first
requirement, if proved, establishesthat thereis an antitrust violation; thesecond determines who may
bring a suit based on it.” (Slip op. at 4).

Here, the Seventh Circuit assumed without deciding that Motorola could satisfy the first requirement of a
direct, substantial, and reasonably foreseeable effect ondomestic commerce. The court had previously
issued an opinionin thiscasefindingthatthe effecton U.S. commerce was too indirect or “remote” to
qualify underthe direct effects exceptionto the FTAIA. Motorola Mobility LLC.v. AU Optronics Corp., et
al.,No.14-8003 (7th Cir. Mar. 27, 2014) (vacated July 1,2014). Butthe courtlater vacated that opinion,
and this time, found that the effect on domestic commerce “could be substantial,and might well be direct
rather than remote.” (Slip. op. at 5).

Proceeding to the second element of the direct effects exception, the court ruled that “[w]hat trips up
Motorola’ssuitis the statutory requirement” that the effect on U.S. commerce “give rise to an antitrust
causeofaction.” (Id.at 6). Thetransactionsat issue here alloccurred in foreign markets, when Motorola’s
foreignsubsidiaries purchased panels from the defendants. The “immediate victims” of the alleged
conspiracy were therefore the foreign subsidiaries, which are distinct corporate entities from Motorola,
the U.S. parent, and are “governed by the laws of the countries in which they are incorporated and
operate.” (Id.at 7). Havingavailed themselves of foreign law for purposes of tax treatment and other
benefits, the Seventh Circuit held that the subsidiaries mustalso seek relief under the antitrustlaws of the
countries in which they are incorporated or conduct business.

Meanwhile, the court concluded that any injury to Motorolaitself as the parent corporationwaspurely an
indirectand “[d]erivative injury.” (Slip op. at 8-11). As a result, Motorolawasbarred from recoveryunder
traditional principlesof antitrust standing and the indirect-purchaser doctrine of Illinois Brick Co. v.
Illinois, 431 U.S. 720 (1977).

In the concluding passagesofitsopinion, the Seventh Circuitunderscored the “differences between a
privatedamagessuit”like this one and “agovernment suit seeking criminal or injunctive remedies.” (Slip
op. at 19). Amongotherthings, private claimants must satisfy the “gives riseto” prong ofthe FTAIA, while
the government need not. And the Seventh Circuit noted that governmental enforcement actionsthreaten
little harmto international comity, while “[p]rivate plaintiffs. .. often areunwillingto exercise the degree
of self-restraintand consideration of foreign governmental sensibilities generally exercised by the U.S.
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Government.” (Id. at 20 (quoting F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155,171
(2004)).

The clearimplication ofthe Seventh Circuit’s rulingis thatthe Department of Justice may still proceed
against foreign manufacturers whose anticompetitive conduct causes direct, substantial,and reasonably
foreseeable harmto U.S. commerce. For companies like Motorola that operate through global supply
chains involving foreign subsidiaries—an increasingly common occurrence in today’s global
marketplace—the Motorola decision clarifies the statutory requirementsthat theymust meet in order to
recover treble damages under U.S. antitrust law.

This memorandumis not intended to provide legal advice,and nolegal or business decision should be
based onitscontent. Questions concerning issues addressed in thismemorandum shouldbedirected to:
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Associate Samantha Bateman contributed to this client alert.
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