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U.S. Sponsor-Backed Exits By Number
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Hart-Scott-Rodino Top Ten Tricks, Traps and Trends 
. . . In No Particular Order
Overview

required prior to that exercise or purchase. This is often a surprise for executives acquiring shares, and has resulted in several enforcement actions. 

Discussion

 1. Nonreportable transactions are not immune to challenge. Even if a deal is not reportable under the HSR Act, it may 
 
 

 
 

 

 2. Acquisitions of interests in LPs, LLCs and other unincorporated entities are only reportable if “control” 
  is acquired.  

 
  only on economic interest and often differs from operational control. If three persons hold interests in a noncorporate entity of 
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U.S. Sponsor-Backed Exits By Dollar Volume

Global Sponsor-Related M&A Activity

U.S. Sponsor-Related M&A Activity

Source: Pitchbook

 3. The “pass through” out for Newcos. A “pass through” 
   
   

 
  in that acquisition vehicle, no single investor is deemed 
  to “control” the vehicle under the HSR regulations’ 

 
 
 

 
 

  form Buyer LLC as the acquisition vehicle. A and B are 
 

 
  and assets on dissolution of Buyer LLC. Therefore, 
  no investor “controls” Buyer LLC for HSR purposes and 

 
 

 
  by any other entity and not having a regularly prepared 
  balance sheet, can exclude certain items from its total 

 
  acquisition, cash used to pay for incidental transaction 
  expenses and the value of previously purchased securities 
  of the target company or its subsidiaries. Once those items 

 
 

 4. The investment purpose exemption is narrowly 
  construed.  Acquisitions solely for the purpose of 

 
 

 
  of participating in the formulation, determination or 
  direction of the basic business decisions” of the target. 

 
  having a representative on the board or nominating a 

 
  purpose exemption. Voting shares held is permitted, 

 
 

  corporate action to management, such as putting the  
  company up for sale, selling a division or paying a dividend 

 
  purpose exemption. Thus, activist investors are generally  
  advised not to rely on this exemption.

 5. Acquisitions by institutional investors. A purchase  
  of voting securities by an institutional investor is generally  

 
 

 
 

 
 

  outstanding voting securities of the target. “Institutional  
  investors” include banks, savings banks, savings and loan  
  or building and loan companies or associations, trust  
  companies, insurance companies, investment companies  

 
 

  companies, broker-dealers, small business investment  
 

  trusts, bank holding companies, entities that are controlled 
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  institutional investor, entities that may supply incidental services to entities that it controls directly or indirectly but that  

 

 6. Don’t skimp on the document search. This is a very important point for dealmakers and should be considered from the  
 

i.e.  
 

 
 

 
  business for sale in an offering memo or detailing a transaction to the Board of Directors or Investment Committee and then  

 
 

 
 

 

 7. Early termination of the waiting period could result in premature announcement of the transaction. When  
 
 

 
  names of the ultimate parent entities of the buyer and seller and also the names of the acquired entities. Accordingly, requesting  

 
 

  a concern or other consents are required and have not yet been obtained. In such cases, the parties may prefer not to request  
  early termination to avoid premature disclosure of the existence of a transaction. 

 8. Pre-closing information exchange and integration may violate the antitrust laws.  
  to protect both the buyer and seller, is best managed by legal teams. The exchange of information and the process for making  

 
 

 
 

i.e.  
 

  sensitive information because it is essential to conduct due diligence or necessary to plan for post-closing integration, the  
 

  and only information reasonably necessary for evaluation or planning should be provided. Moreover, the exchange of  

 9. Interlocking directorates may be prohibited.  
 

 
 

 
 

 
e.g.  

 
  competitor companies. 

  
 

 
 

 
  For asset acquisitions, the value of assumed liabilities must be included in the value of the transaction. For acquisitions of voting 
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