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FEDERAL E-DISCOVERY

FRCP Amendments Take Effect,
Impacting E-Discovery Practice .

nDec. 1, 2015, the long-antic-

ipated amendments to the

Federal Rules of Civil Proce-

dure (FRCP) came into effect,

reflecting perhaps the most
significant federal civil rules changes in
decades. The amendments represent
the second set of FRCP amendments
specifically in response to the explo-
sion of e-discovery in modern litiga-
tion, following the much-heralded first
such set of amendments in 2006, which
introduced us to the term “electroni-
cally stored information” (ESI). These
new amendments aim to address high
impact issues in e-discovery practice
including the skyrocketing costs of
e-discovery and the existing circuit
split over the standard for sanctions
for failure to preserve ESI.

Roadmap to Change

The enactment of the new FRCP
amendments is the culmination of a
multi-year process led by the Civil
Rules Advisory Committee (Rules
Committee) under the supervision

H. CHRISTOPHER BOEHNING and DANIEL J.TOAL are litiga-
tion partners at Paul, Weiss, Rifkind, Wharton & Garrison.
ROSS M. GOTLER, e-discovery counsel, and LIDIA M.KEKIS, a
senior e-discovery project manager, assisted in the prepa-
ration of this article.

of the Judicial Conference Commit-
tee on Rules of Practice and Pro-
cedure (Standing Committee). The
movement for change began in ear-
nest during Duke Law School’s May
2010 conference on civil litigation
in federal courts (the Duke Confer-
ence),! where federal judges, aca-
demics, and practitioners analyzed
current e-discovery practices and
proffered their visions and sugges-
tions for reform.
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Originally spurred by the increas-
ing concern over “the costs of liti-
gation, especially discovery and
e-discovery,”> among other reasons,
the Duke Conference participants
reached a consensus that several
overall changes to the FRCP were
necessary, including in the areas of
cooperation, proportionality, and
case management as well as preser-
vation and sanctions.® In response,
the Rules Committee tasked two
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subcommittees consisting of judges
and lawyers with drafting and vet-
ting proposals for the amendments.
The Duke Subcommittee (focusing on
overall changes) and the Discovery
Subcommittee (focusing on sanctions
and Rule 37(e)) drafted the proposed
amendments and subsequent revi-
sions, which were eventually adopted
by the Rules Committee (April 11-12,
2013) and the Standing Committee
(June 3, 2013).

On Aug. 15, 2013, the Standing Com-
mittee initiated a six-month public
comment period, which resulted
in thousands of responses both at
public hearings and online.* After
several significant edits in response
to the comments, the updated pro-
posal packet received approval and
additional recommendations from the
Rules Committee (April 10-11, 2014),
the Standing Committee (May 29-30,
2014), and the Judicial Conference
(Sept. 16, 2014).

On April 29, 2015, the U.S. Supreme
Court approved the amendments
and forwarded them to Congress, to
take effect, absent any congressional
action to the contrary, on Dec. 1, 2015.

E-Discovery-Related Amendments

The FRCP amendments impact
Rules 1, 4, 16, 26, 30, 31, 33, 34, 37,
55, and 84 as well as the Committee
Notes and Appendix of Forms.> Of
these, changes to three rules have
the greatest potential to impact e-dis-
covery—Rules 1, 26, and 37.

Rule 1.

At the onset of the amendment
movement, Rule 1 served as a cen-
tral focus for additional emphasis
on the concepts of proportionality
and cooperation.® To the potential
disappointment of some, while

proportionality was given increased
focus in Rule 26(b), cooperation
was reduced to a mention in the
new Committee Note. Rule 1 was
amended as follows:”’

[These rules] should be construed
and, administered, and employed
by the court and the parties to
secure the just, speedy, and inex-
pensive determination of every
action and proceeding.?

The new Committee Note explains
that the new language aims “to
emphasize that just as the court
should construe and administer
these rules to secure the just, speedy,
and inexpensive determination of

The amendments represent the
second set of FRCP amendments
specifically in response to the
explosion of e-discovery in mod-
ern litigation.

every action, so the parties share
the responsibility to employ the
rules in the same way.”® The Note
further states that “[e]ffective advo-
cacy is consistent with—and indeed
depends upon—cooperative and pro-
portional use of procedure.”!?

Rule 26.

A potentially significant change
in the new FRCP amendments is
an increased focus on propor-
tionality in discovery. Rule 26(b)
(1) was amended accordingly:!!

Scope in General. Unless oth-

erwise limited by court order,

the scope of discovery is as
follows: Parties may obtain dis-
covery regarding any nonprivi-
leged matter that is relevant to
any party’s claim or defense and

proportional to the needs of the

case, considering the impor-
tance of the issues at stake in

the action, the amount in con-
troversy, the parties’ relative
access to relevant information
the parties’ resources, the impor-
tance of the discovery in resolv-
ing the issues, and whether the
burden or expense of the pro-
posed discovery outweighs its
likely benefit. Information within
this scope of discovery need not
be admissible in evidence to be

discoverable.—ineludingthe-

26(b) ()"

With the quantity of ESI booming,
“[p]roportionality continue[d] to be
an object of concern, particularly
with respect to discovery.”!? Rising
e-discovery costs and broadening
document requests, among other
factors, made it seem “clear that
discovery can run beyond what is
reasonable,” thereby effectuating a
need for change.'* As such, “there
was a consensus ... on the need for
proportionality”!® with respect to
narrowing the scope of discovery.
This led to changes emphasizing
proportionality within Rule 26(b)(1),
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including moving, updating, and rear-
ranging the proportionality factors.

The new Committee Note specifies
that returning the proportionality fac-
tors from Rule 26(b)(2)(C)(iii) back
to Rule 26(b)(1), where they resided
before 1993, was done to “restore|]
the proportionality factors to their
original place in defining the scope
of discovery. This change reinforces
the Rule 26(g) obligation of the par-
ties to consider these factors in mak-
ing discovery requests, responses,
or objections.”! Moreover, the new
text removes the “reasonably calcu-
lated” language that “has been used
by some, incorrectly, to define the
scope of discovery.”!”

Other changes to Rule 26 include:

e Rule 26(c)(1)(B) adds “the allo-
cation of expenses” for discovery as
a permissible topic for a protective
order.

e Rule 26(d)(2) “is added to allow
a party to deliver Rule 34 requests
to another party more than 21 days
after that party has been served even
though the parties have not yet had
a required Rule 26(f) conference.”!®

e Rule 26(f)(3) was “amended in
parallel with Rule 16(b)(3) to add
two items to the discovery plan—
issues about preserving electronically
stored information and court orders
under Evidence Rule 502.”1°

Rule 37.

Rule 37(e) required a complete
overhaul to address the “sense of
bewilderment about the scope” of
preservation obligations that results
in “inefficient, wasteful, expensive,
and time-consuming information
management and discovery, which
in turn adds to costs and delays in
litigation.”?! Moreover, the “circuits
have developed different approach-
es to the duty to preserve ESI"?? as

well as to “the degree of culpability
required for various sanctions,”?® as
demonstrated in varying sanctions
decisions.?* This spawned the need to
resolve the circuit split and to have “a
rule establishing uniform standards of
culpability for different sanctions”?
across all jurisdictions.

Despite the “significant support ...
for more precise guidance in the rules
on the obligation to preserve infor-
mation relevant to litigation and the
consequences of failing to do so,”%
drafting new language proved to be
arguably “the most hotly contested
area throughout the public comment

The new FRCP amendments re-
lated to e-discovery aim to bring
much-needed clarity and guid-
ance on issues that have had a
significant impact on modern
litigation.

period.”?” Topics heavily debated
included, among others, remedying
lost ESI, “curative measures” versus
“sanctions,” prejudice, and state of
mind when having lost ESIL.”?® Ulti-
mately, the finalized language not
only establishes clear guidelines
on preservation and consequences
for lack thereof, but also hopes to
address concerns regarding escalat-
ing e-discovery costs, as “[r]educ-
ing the fear of sanctions may reduce
the extent of over-preservation.”?®
Rule 37(e) now states:
Failure to Preserve Electroni-
cally Stored Information. If elec-
tronically stored information that
should have been preserved in
the anticipation or conduct of
litigation is lost because a party
failed to take reasonable steps

to preserve it, and it cannot be
restored or replaced through addi-
tional discovery, the court:
(1) upon finding prejudice to
another party from loss of the
information, may order measures
no greater than necessary to cure
the prejudice; or
(2) only upon finding that the par-
ty acted with the intent to deprive
another party of the information’s
use in the litigation may:
(A) presume that the lost informa-
tion was unfavorable to the party;
(B) instruct the jury that it may
or must presume the information
was unfavorable to the party; or
(C) dismiss the action or enter a
default judgment.3’
As explained by the new Commit-
tee Note:
[The existing rule] has not ade-
quately addressed the serious
problems resulting from the
continued exponential growth in
the volume of such information.
Federal circuits have established
significantly different standards
for imposing sanctions or cura-
tive measures on parties who fail
to preserve electronically stored
information. These developments
have caused litigants to expend
excessive effort and money on
preservation in order to avoid the
risk of severe sanctions if a court
finds they did not do enough.3!
The new rule requires an analysis
of whether certain prerequisites have
been met prior to even broaching
the topic of sanctions, specifically,
is it ESI, should the ESI have been
preserved, has ESI been lost, did the
party fail to take reasonable steps
to preserve the lost ESI,*? and is the
lost ESI restorable or replaceable via
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additional discovery. Only after hav-
ing satisfied these conditions may a
court consider one of two clearly
defined remedies. Under subsection
(1), upon a finding of prejudice, the
court then may impose curative mea-
sures no greater than necessary to
cure the prejudice.®

Under subsection (2), upon a find-
ing of acting with intent to deprive
another party of the ESI, irrespec-
tive of prejudice, a court may, upon
its discretion, impose one of three
listed severe sanctions.?* As the Note
explains, restricting severe sanctions
to these circumstances essentially not
only “rejects cases such as Residen-
tial Funding Corp. v. DeGeorge Finan-
cial Corp., 306 F.3d 99 (2d Cir. 2002),
that authorize the giving of adverse-
inference instructions on a finding of
negligence or gross negligence,” but
also “forecloses reliance on inherent
authority or state law to determine
when certain measures should be
used.”® As one former judge noted,
under new 37(e), “[n]obody is held to
a standard of perfection; it’s a stan-
dard of reasonableness.”?’

Conclusion

The new FRCP amendments
related to e-discovery aim to bring
much-needed clarity and guidance
on issues that have had a significant
impact on modern litigation. While
this came from a consensus position
that change was needed, looming
questions cast some doubt as to the
amendments’ long-term success. Will
the increased focus on proportional-
ity succeed in reducing costs relat-
ed to discovery or fail by attracting
more motion practice on the topic?
Will new Rule 37(e) actually result in
uniformity across the circuits or open
the door for new judicial divergence?

Only time will tell if the amendments
will have their desired effect.
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