
E
arlier this month, the U.S. 
Court of Appeals for the 
Second Circuit issued its 
opinion in Yang v. Kosin-
ski, ---F.3d.---, No. 20-cv-

1494, 2020 WL 2820179 (2d Cir. 
June 1, 2020), affirming the prelim-
inary injunction issued by Judge 
Analisa Torres of the U.S. District 
Court for the Southern District 
of New York, reinstating the New 
York Democratic presidential 
primary following the New York 
Board of Elections’ (the board) 
decision to effectively cancel it in 
light of the COVID-19 pandemic. 
The opinion was written by Cir-
cuit Judge José Cabranes and 
joined by Circuit Judges Amalya 
L. Kearse and Dennis Jacobs. The 
court ruled that the fundamental 
First Amendment rights of speech 
and association took precedence 
over the public safety and finan-
cial concerns cited by the board. 

Foreshadowing potential legal 
battles as the November general 
election approaches, the Second 
Circuit’s decision is an initial indi-
cator of how federal courts may 
address legal challenges regard-
ing the intersection of elections 
and public safety concerns.

�The Democratic Primary 
And Election Law  
Section 2-122-a(13)

The New York Democratic Party 
presidential primary is an oppor-
tunity for candidates not only to 
seek the presidential nomination, 
but also compete for pledged del-
egates who attend the Democratic 
National Convention. In addition 
to participating in the selection 
of the presidential nominee, dele-
gates vote on the procedural rules 
of the convention, help develop 
the Democratic Party platform, 

weigh in on issues of party gov-
ernance, and participate in the 
selection of the vice presidential 
nominee. Their responsibilities 
extend beyond the National Con-
vention as they remain in place 
until new delegates are selected 
at the next convention. In New 
York, the only way for a delegate 
to attend the Democratic National 
Convention is if the name of the 
delegate’s presidential candidate 
appears on the ballot.

Prior to 2020, longstanding 
rules permitted the names of can-
didates who had either suspend-
ed their campaigns, or publicly 
announced that they no longer 
sought the nomination, to appear 
on the ballot and compete for del-
egates. On April 3, however, Gov. 
Andrew Cuomo signed an omni-
bus bill that altered those rules. 
That statute, New York Election 
Law Section 2-122-a(13), enacted 
while the state battled the COV-
ID-19 pandemic, authorized the 
board to omit presidential can-
didates from the primary ballot 
if they publicly announced that 
they were no longer seeking the 
nomination or announced that 

   
SE

RV

ING THE BENCH
 

AND BAR SINCE 18
88

VOLUME 263—NO. 121 WEDNESDAY, JUNE 24, 2020

SECOND CIRCUIT REVIEW Expert Analysis

MARTIN FLUMENBAUM and BRAD S. KARP 
are litigation partners at Paul, Weiss, Rifkind, 
Wharton & Garrison, specializing in complex 
commercial and white-collar defense litigation. 
Brad is the Chairman of Paul, Weiss. EMMANUEL 
HIRAM ARNAUD, a litigation associate at the 
firm, assisted in the preparation of this column.

WWW. NYLJ.COM

In some jurisdictions, this reprint may be considered attorney advertising.  Past representations are no guarantee of future outcomes.

By  
Martin  
Flumenbaum

And  
Brad S.  
Karp

COVID-19 and the New York  
Democratic Primary



they were suspending or termi-
nating their campaigns.

District Court Proceedings

That change to the New York 
Election Law proved to be sig-
nificant. By April 2020, every 
candidate except former Vice 
President Joseph Biden publicly 
announced that they were no lon-
ger seeking the Democratic presi-
dential nomination or that they 
were terminating or suspending 
their campaign. Around the same 
time, the COVID-19 pandemic 
prompted Cuomo to postpone 
the Democratic primary from 
April to June. Despite vigorous 
opposition from former Demo-
cratic presidential candidates, on 
April 27, the Democratic commis-
sioners on the board adopted a 
resolution (the April 27 Resolu-
tion) that invoked the recently 
enacted Section 2-122-a(13) and 
removed 11 qualified candidates 
and their pledged delegates from 
the ballot, leaving only Biden and 
his pledged delegates. Pursuant 
to a longstanding New York stat-
ute providing that uncontested 
elections may be resolved with-
out balloting, the Board effec-
tively canceled the presidential 
primary.

Within days, former presiden-
tial candidate Andrew Yang and 
several of his pledged delegates, 
along with intervening delegates 
of former candidate Sen. Bernie 
Sanders, challenged the resolution 
as unconstitutional and sought a 
preliminary injunction reversing 
the board’s decision. U.S. District 

Court Judge Torres held a tele-
phonic argument and granted the 
preliminary injunction on May 5. 
In granting the injunction, the dis-
trict court found that the plaintiffs 
satisfied the more rigorous stan-
dard applicable to mandatory pre-
liminary injunctions, by establish-
ing a strong showing of irreparable 
harm absent injunctive relief; a 
clear or substantial likelihood of 

success on the merits; and that 
the public interest weighed in 
favor of granting the injunction.

The Second Circuit’s Decision

On appeal, the board argued 
that the plaintiffs’ and Sanders’ 
delegates were not likely to suc-
ceed on the merits of their claims 
and that the balance of equities 
and public interest did not sup-
port the preliminary injunction. 
The Second Circuit rejected both 
arguments.

In determining the likelihood of 
success on the merits, the court 
explained that it was required to 
consider the constitutionality of 
Section 2-122-a(13), as applied by 
the board to the plaintiffs’ and 
Sanders’ delegates, through the 

adoption of the April 27 Reso-
lution. That analysis required 
a two-step inquiry. First, the 
court considered the extent to 
which the challenged restric-
tion burdens the exercise of the 
speech and associational rights. 
The extent of that burden would 
then determine whether the more 
flexible standard for “reasonable 
and nondiscriminatory” restric-
tions or the more rigorous stan-
dard for “severe” restrictions  
applied.

Although “it may be hard to 
imagine a more ‘severe’ elec-
tion-related restriction than the 
removal of 10 out of 11 quali-
fied candidates from a ballot,” 
the court applied the more flex-
ible and less-exacting standard, 
because, even under that stan-
dard, the plaintiffs’ and Sand-
ers’ delegates were “clearly or 
substantially likely to prevail on 
the merits of their claim.” Yang, 
2020 WL 2820179, at *6. The court 
first considered the character 
and magnitude of the asserted 
injury to the rights protected by 
the First and Fourteenth Amend-
ments, and second, identified and 
evaluated the precise interests 
put forward by the state as jus-
tifications for the burden imposed  
by its rule.

The magnitude of the asserted 
injury to the plaintiffs’ and the 
Sanders delegates’ First and 
Fourteenth Amendment rights 
was clearly evident. The court 
explained that the plaintiffs’ and 
Sanders’ delegates intended to 
both appear on the ballot and 
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vote in the primary election. The 
April 27 Resolution, however, bur-
dened their ability to vote, com-
pete for delegates, and compete 
for an opportunity to attend the 
Democratic National Convention, 
thereby eliminating their ability to 
influence and participate in party 
business. Consequently, the April 
27 Resolution affected their inter-
ests to “engage in association for 
the advancement of beliefs and 
ideas” and “to cast their votes 
effectively”—interests that fall 
squarely within the ambit of the 
First Amendment. This, the court 
found, was a substantial burden 
on the rights of free speech and 
association.

The court was equally unper-
suaded by the board’s justifica-
tions for the April 27 Resolution. 
The Board argued that the April 
27 Resolution was justified to 
further the State’s compelling 
interest in protecting the pub-
lic from the effects of the COV-
ID-19 pandemic. Specifically, the 
board alleged that many New 
York counties and subdivisions 
would not need to conduct any 
election at all absent the Demo-
cratic presidential primary. The 
board argued that not holding 
elections in those places would 
significantly reduce human con-
tact and decrease the risk of 
spreading COVID-19. This justi-
fication, however, was “overstat-
ed” for two reasons. First, Cuomo 
authorized every voter in New 
York to request an absentee bal-
lot, likely significantly decreas-
ing in-person turnout, allowing 

the state to safely accommodate 
those voters who need to vote 
in person. Second, the court 
explained that approximately 
90% of New York’s Democratic 
Party electorate would be voting 
in other primaries on the same 
day. Further, many of those vot-
ers reside in counties that have 
populations exceeding one mil-
lion people, which stands in stark 
contrast to those counties where 
no election would need to be con-
ducted absent the Democratic 
presidential primary, which are 
located in sparsely populated 
areas. The board also argued that 
the April 27 Resolution was justi-
fied because it allowed them to 
use the board’s limited resources 
to ensure that other contested 
elections can be conducted safe-
ly and efficiently.

The court characterized these 
arguments as “too conclusory and 
vague to support the cancella-
tion of the presidential primary.” 
Indeed, the court explained that, 
even assuming the factual accura-
cy of those contentions, the pos-
sibility of future increases in the 
cost of administering the election 
system is not a sufficient basis for 
infringing on the plaintiffs’ and 
Sanders’ delegates’ First Amend-
ment rights. That was especially 
true in this case, where the costs 
were only necessary because the 
Board effectively canceled the pri-
mary in the first instance.

Finally, the court explained 
that the competing interests 
demonstrated that the balance 
of equities tipped in favor of the 

plaintiffs’ and Sanders’ delegates. 
Under the current Democratic 
Party Rules and New York dele-
gate-selection plan, a presiden-
tial primary must take place in 
order for the Yang and Sanders 
delegates to be able to participate 
in the deliberations of the con-
vention. Citing the “importance 
of the right to political participa-
tion in a primary election and the 
pivotal role that delegates play 
within the structure of the Demo-
cratic Party,” the plaintiffs’ and 
Sanders’ delegates showed that, 
absent injunctive relief, their First 
Amendment rights “likely would 
be forever extinguished.”

Conclusion

In this closely watched case of 
national significance, the Second 
Circuit reaffirmed the manifest 
importance of First Amendment 
speech and associational rights, 
even in the face of a global pan-
demic. As the pandemic contin-
ues to spread throughout the 
nation, and fears of a second 
wave in the fall escalate, courts 
across the country may confront 
similar questions that require the 
balancing of fundamental rights 
and public safety. The Second  
Circuit’s ruling in Yang v. Kosinski 
may be a barometer that funda-
mental First Amendment rights 
take precedence over public safety  
concerns.
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