
 

© 2021 Paul, Weiss, Rifkind, Wharton & Garrison LLP. In some jurisdictions, this publication may be considered attorney advertising.  
Past representations are no guarantee of future outcomes. 

March 5, 2021 

Nasdaq Amends Its Board Diversity Proposals 

On February 26, 2021, Nasdaq filed an amendment with the SEC (available here) to the board diversity and 
disclosure requirements it first proposed in December 2020 (the “Amendment”).1  That initial proposal 
garnered over 200 comment letters to the SEC from listed companies, investors and other stakeholders, 
including asset managers, legislators, advocacy organizations, law firms and directors.2  The overwhelming 
majority of commenters supported the proposal, but many suggested various grace periods and flexibility 
for smaller boards. The Amendment responds to those concerns, adapting the requirements for smaller 
boards, adding a grace period for companies that fall out of compliance and extending time periods for 
compliance for newly listed companies.  

Nasdaq’s proposal is now with the SEC, which must determine whether to approve the Amendment by 
March 11, 2021 (unless extended again). While it is not yet certain that this amended proposal will be 
approved, the Biden administration and senior SEC personnel have indicated their support of ESG 
initiatives, including requiring additional diversity disclosure. Acting SEC Chair Allison Herren Lee has 
repeatedly highlighted diversity as a subject important to investors. Further, Gary Gensler, President 
Biden’s SEC Chair nominee, when asked about this proposal at his nomination hearing, expressed his 
personal belief in the value of diversity among boards and senior leadership and its benefits to decision-
making. 

Nasdaq’s Original Proposals 

Nasdaq’s board diversity proposals introduced two new disclosure rules for Nasdaq-listed companies:  

 the Diverse Board Representation rule, which adopts a “comply or explain” approach and would 
require companies to have two “Diverse” directors, at least one of whom self-identifies as female and at 
least one of whom self-identifies as Black or African American, Hispanic or Latinx, Asian, Native 
American or Alaska Native, Native Hawaiian or Pacific Islander, two or more races or ethnicities, or as 
LGBTQ+; or alternatively, explain why the company does not meet these board diversity objectives; 
and 

                                                           
1  For more detail on Nasdaq’s original proposals, see our prior client memorandum entitled “Nasdaq Proposes Board Diversity 

Requirements for Listed Companies” (available here). 

2  Concurrently with the filing of the Amendment, Nasdaq submitted a response letter to the SEC (available here) addressing 

those comments. 

https://listingcenter.nasdaq.com/assets/RuleBook/Nasdaq/filings/SR-NASDAQ-2020-081_Amendment_1.pdf
https://www.paulweiss.com/practices/transactional/capital-markets/publications/nasdaq-proposes-board-diversity-requirements-for-listed-companies?id=38712
https://www.sec.gov/comments/sr-nasdaq-2020-081/srnasdaq2020081-8425992-229601.pdf
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 the Board Diversity Disclosure rule, which requires companies to provide statistical disclosures 
regarding the self-identified diversity characteristics of its board members in a prescribed Board 
Diversity Matrix format.  

To give companies enough time to implement these changes, the listing requirements would take staggered 
effect after SEC approval date of the rule:  

 within one year: companies would be required to provide the statistical board diversity disclosure;  

 within two years: companies would be required to have at least one director who self-identifies as 
Diverse in accordance with the requirements (or explain why they do not); and   

 within four (for the Nasdaq Global Select or Nasdaq Global Markets tier listings) or five years (for the 
Nasdaq Capital Market tier listings): companies would be required to have at least two directors who 
self-identify as Diverse in accordance with the requirements (or explain why they do not).  

Substantive Amendments 

The Amendment includes the following three substantive revisions to Nasdaq’s original proposals:  

 Flexibility for companies with small boards – a company with a board of directors consisting of five or 
fewer members (a “small board”) would only need to demonstrate that it has at least one (as opposed 
to two) Diverse directors. Moreover, a company that had a small board prior to becoming subject to the 
board diversity objectives may add a sixth director who is Diverse in order to meet this reduced board 
diversity objective without becoming subject to the requirement to have, or explain why it does not 
have, at least two Diverse directors. However, such company would be required to have at least two 
Diverse directors if it subsequently expands its board. 

 One-year grace period for failure to meet applicable board diversity objectives – a company that no 
longer meets the applicable board diversity objectives due to a vacancy on its board (for example, if a 
director resigns or dies) would have until the later of (a) one year from the date of the vacancy or (b) 
the date the company files its proxy statement or its information statement (or, if it does not file a proxy 
or information statement, its Form 10-K or 20-F) (its “Annual Meeting Filing”) for its annual meeting 
of shareholders (“Annual Meeting”) in the calendar year after the year in which the vacancy occurs, to 
satisfy the applicable board diversity objectives. During this period, the company would publicly 
disclose that it is relying on the grace period, instead of explaining why it does not meet the board 
diversity objectives.  

 Extended phase-in periods: 

 Any company that ceases to be a foreign issuer, a smaller reporting company or an exempt company 
would be permitted to satisfy the applicable board diversity objectives by the later of (a) one year 
from the date the company no longer qualifies as such or (b) the date the company makes its Annual 
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Meeting Filing for its Annual Meeting during the calendar year following such event (increased 
from one year from the date it no longer qualifies). There are no exemptions for controlled 
companies. 

 Newly listed companies would be permitted to satisfy the applicable board diversity objectives 
based on a one-year or two-year phase-in (an increase from one year), depending on the specific 
Nasdaq market tier, in each case ending the later of (a) one year or two years from the date of listing 
or (b) the date the Annual Meeting Filing is made for their first or second Annual Meeting after the 
listing: 

 Nasdaq Global Select or Nasdaq Global Market companies would have one year to comply with 
the requirement to have at least one Diverse director and two years to comply with the 
requirement to have at least two Diverse directors (or, in each case, explain why they do not); 

 Nasdaq Capital Market companies would have two years to comply with the requirement to 
have at least two Diverse directors (or explain why they do not); and  

 Companies with a small board listing on any Nasdaq tier would have two years to comply with 
the requirement to have at least one Diverse director (or explain why they do not). 

Technical Amendments  

The Amendment also reflects various technical revisions, including the following:    

 Instructions to the Board Diversity Matrix have been modified to clarify that a company may include 
supplemental data in addition to the information required by the Matrix (for example, information on 
a director-by-director basis or additional information on skills, experience and attributes of each of the 
directors). Companies, however, may not substantially alter the Matrix, and all information in the 
Matrix must be disclosed in a searchable format. 

 The Amendment clarifies that the newly listed companies that could avail themselves of a one-year 
phase-in period for the Board Diversity Matrix disclosure include those listed through an initial public 
offering, direct listing, transfer from over-the-counter market or another exchange, in connection with 
a spin-off or carve-out or through a merger with a SPAC.  

 The Amendment extends each of the operative dates of the new requirements from the applicable 
anniversary of the SEC’s approval of the rule to the later of (a) such anniversary or (b) the date a 
company makes its Annual Meeting Filing for the Annual Meeting during the calendar year of that 
anniversary. 

Nasdaq has emphasized throughout the Amendment that the proposed rules are a disclosure-based 
framework and not a mandate. In its letter to the SEC, Nasdaq further explained that the proposals are not 
a quota or numeric mandate and companies can elect to meet the board diversity objectives or explain why 
they do not meet it and include a description of a different approach.   
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*     *     * 

This memorandum is not intended to provide legal advice, and no legal or business decision should be based 
on its content. Questions concerning issues addressed in this memorandum should be directed to: 

Scott A. Barshay 
+1-212-373-3040 
sbarshay@paulweiss.com 
 

Mark S. Bergman 
+44-20-7367-1601 
mbergman@paulweiss.com 
 

Karen L. Dunn 
+1-202-223-7308 
kdunn@paulweiss.com 
 

Brian M. Janson  
+1-212-373-3588 
bjanson@paulweiss.com 
 

Jeh Charles Johnson 
+1-212-373-3093 
jjohnson@paulweiss.com 

Brad S. Karp  
+1-212-373-3316 
bkarp@paulweiss.com 

Loretta E. Lynch 
+1-212-373-3000 
 

Valerie E. Radwaner 
+1-212-373-3425 
vradwaner@paulweiss.com 
 

Laura C. Turano  
+1-212-373-3659 
lturano@paulweiss.com 
 

Tracey A. Zaccone  
+1-212-373-3085 
tzaccone@paulweiss.com 
 

Frances F. Mi  
+1-212-373-3185 
fmi@paulweiss.com 
 

David G. Curran   
Chief Sustainability/ESG Officer 
+1-212-373-2558 
dcurran@paulweiss.com 

 
 

  

Practice Management Consultant Jane Danek, Securities Practice Management Attorney Monika G. 
Kislowska and ESG Associate Sofia Martos contributed to this Client Memorandum. 
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