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n Feb 7,2024,the Department of

the Treasury’s Financial Crimes

Enforcement Network (FinCEN)

published, and solicited public

comment on, a proposed rule
that is intended to “combat and deter money
laundering by increasing transparency in the
U.S. residential real estate sector” (the “pro-
posed rule”). The proposed rule builds on the
U.S. government’s longstanding focus on the
money laundering risks posed by the residen-
tial real estate market.

Prior Regulatory Activity

The Bank Secrecy Act (BSA) requires the
Treasury Department to promulgate anti-
money laundering (AML) regulations on
“financial institutions.” The BSAlistsanumber
of different types of “financial institutions”,
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including “persons involved in real estate
closings and settlements.”

FinCEN has required many types of financial
institutions to establish and maintain an effec-
tive AML program. This includes (1) implement-
ing policies, procedures and internal controls, (2)
designating a compliance officer, (3) providing
on-going training and (4) arranging independent
testing of their AML program. Many of these
entities are also required to file suspicious activ-
ity reports (SARs) with FinCEN regarding poten-
tially suspicious transactions they observe.

FinCEN has provided a longstanding exemp-
tion for “persons involved in real estate closing
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and settlements”"—including title insurers—
from the requirements to maintain an AML
program and file SARs.

However, FINCEN has long focused on the
need to increase AML regulation of the resi-
dential real estate market. In 2003, and again
in 2015, FinCEN published proposed rules that
would apply certain AML regulations to cer-
tain persons involved in residential real estate
closings and settlements, but both times the
proposed rule was not finalized.

In 2012, FinCEN applied AML program and
SAR filing requirements to non-bank residential
mortgage lenders and originators. However,
FinCEN perceived that a regulatory “gap”—for

The proposed rule builds on the U.S.
government’s longstanding focus on the
money laundering risks posed by the
residential real estate market.

cash real estate purchases—remained after
this regulatory update.

To address that gap, in 2016, FinCEN issued
Geographic Targeting Orders (“GTOs") cover-
ing luxury “all cash” real estate purchases in
Manhattan and Miami. These orders were moti-
vated by the agency’s concern that “all cash
purchases—i.e. those without bank financing—
may be conducted by individuals attempting
to hide their assets and identity by purchasing
residential properties through limited liability
companies or other opaque structures.”

FinCEN’s actions followed several years
of news reporting in cities, including New
York and Miami, on the prevalence of shell

companies being used to purchase high-
end real estate and the secrecy surrounding
these transactions. FInCEN’s GTOs in Miami
and New York were renewed and expanded
to many other geographic areas and have
continued to date.

While the GTOs generated information on
transactions in those specified markets, the
U.S. government has increasingly focused on
the need to more comprehensively apply AML
standards to the residential real estate market.
In 2021, the Biden Administration's Strategy
on Countering Corruption noted that the “U.S.
real estate market has become a significant
destination for the laundered proceeds of illicit
activity, including corruption,” and suggested
that further regulation was needed. After
Russia invaded Ukraine in February 2022, U.S.
officials focused on real estate as a means
for Russian elites and oligarchs to launder
illicit wealth. A March 2022 FinCEN alert noted
that Russian elites and oligarchs may seek
to evade sanctions through the purchase of
“high-end residential real estate” and noted
that real estate “may offer an attractive vehicle
for storing wealth or laundering illicit gains due
to its high value, its potential for appreciation,
and the potential use of layered and opaque
transactions to obfuscate a property’s ultimate
beneficial owner.”

The Proposed Rule

On Feb. 7, 2024, FinCEN issued the proposed
rule. In announcing the proposed rule, FinCEN
Director Andrea Gacki noted that “[i]llicit actors
are exploiting the U.S. residential real estate
market to launder and hide the proceeds of
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serious crimes with anonymity, while law-abid-
ing Americans bear the cost of inflated housing
prices” and that the proposed rule marks “an
important step toward not only curbing abuse of
the U.S. residential real estate sector, but safe-
guarding our economic and national security.”

Inremarks before the House Financial Services
Committee Gacki noted that the proposed rule
“could deter corrupt and criminal actors from
storing money in U.S. residential real estate and
distorting real estate prices—which has a direct
impact on American families and the affordabil-
ity of housing in our cities.”

Key Elements of the Proposed Rule

* To Whom Would The Proposed Rule Apply?
The proposed rule applies to “persons
engaged as a business in the provision
of real estate closing and settlement ser-
vices within the United States” (“covered real
estate businesses”). Under the proposed

rule, where there is a covered transaction,
a covered real estate business must file a
report with FinCEN.

The proposed rule establishes a “cascade” of
reporting for covered real estate businesses—
the reporting obligation falls in the first instance
to the business at the top tier, which is the
person who is listed as a closing or settlement
agent. If no such person was involved in the
covered transaction, the obligation falls incre-
mentally to a business at the next tier. The sub-
sequent tiers are (in order):

* “the person that underwrites an owner’s title

insurance policy for the transferee”,

+ “the person that disburses the greatest

amount of funds in connection with the

reportable transfer” such as “from an escrow
account (which is frequently used to settle
real estate transfers), from a trust account,
or from a lawyer’s trust account”,

* “the person that prepares an evaluation of
the title status”; and

“the person who prepares the deed".

What Transactions Are Covered by the

Proposed Rule? The proposed rule applies

to “non-financed residential real estate
transaction[s]” where the transferee is a legal
entity or trust. It does not cover transactions
where the transferee is a natural person. The
proposed rule defines a “non-financed trans-
fer” as “any transfer that does not involve an
extension of credit to the transferee secured
by the transferred residential real property
and made by a financial institution that has
both an obligation to maintain an AML pro-
gram and an obligation to report suspicious
transactions.”

For purposes of the proposed rule, “residen-
tial real property” includes “(1) real property
located in the United States containing a struc-
ture designed principally for occupancy by one
to four families; (2) vacant or unimproved land
located in the United States zoned, or for which
a permit has been issued, for the construction
of a structure designed principally for occu-
pancy by one to four families; or (3) shares in a
cooperative housing corporation.”

The proposed rule applies to “both sales and
non-sale transfers, such as gifts and trans-
fers to trusts.” However, it makes exceptions
for “low-risk transfers,” which include transfers

“incidental to death, divorce, or bankruptcy.”
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» Under the Proposed Rule, What Information
Must Be Reported On a Covered Transaction?
For each covered transaction, a covered real
estate business must file a “Real Estate
Report” which identifies the following:

« the reporting person;

« the legal entity or trust to which the residen-

tial real property is transferred,;

- the beneficial owners of that transferee
entity or trust;

« the person that transfers the residential real
property; and

« the property being transferred, along with
certain other information about the

The Real Estate Report will “entail no risk-
based judgment about when to file and no nar-
rative assessment” about the transaction.

If finalized, the proposed rule would require
reporting persons to file Real Estate Reports
with FInCEN “no later than 30 days after the
date of closing.”

* Will the GTOs Continue After Publication of
the Final Rule? No. FinCEN stated that the
final rule will replace the existing GTOs.

» Under the Proposed Rule, Are Covered Real
Estate Businesses Required To Establish
AML Programs? No. FinCEN stated that “per-
sons subject to this reporting requirement
would not need to maintain the types of AML
programs otherwise required of financial
institutions under the BSA"

Increased Regulation of Foreign Investment
in U.S. Real Estate

Alongside the effort to subject real estate
transactions to greater AML regulations, there
has been a growing effort—at both the federal

and state levels—to regulate foreign purchases
of U.S. real estate.

In 2018, Congress enacted the Foreign
Investment Risk Review Modernization Act
(FIRRMA), which subjected certain real estate
transactions (“covered real estate transac-
tions”) to review by the Committee on Foreign
Investment in the United States (CFIUS). Covered
real estate transactions involve the purchase by
(or the lease by, or a concession to) a foreign
person of covered real estate, which includes
covered ports and real estate proximate to
sensitive U.S. government facilities (generally
military installations, as specified in CFIUS's
regulations). CFIUS's regulations exempt cer-
tain real estate from review, including a “single
housing unit.”

In recent years, there has been a focus on
expanding CFIUS's real estate jurisdiction.
CFIUS has added military installations to its
regulations, increasing the scope of land that is
subject to CFIUS jurisdiction. In Congress, there
have been proposals for broadly expanding
CFIUS's real estate jurisdiction, with a focus on
agricultural land.

By statute, foreign persons or legal entities
who buy and sell agricultural land within the
U.S. are required to disclose their holdings
and transactions to the U.S. Department of
Agriculture. However, such transactions have
not been subject to CFIUS review (unless they
fall within the geographic boundaries for a
Covered Real Estate Transaction or the land
includes a business). There have been numer-
ous Congressional proposals to expand CFIUS's
jurisdiction to cover agricultural land.
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Statehouses across the U.S. have also
been focused on more closely regulating for-
eign purchases of real estate. To date, more
than half the states in the U.S. have already
imposed restrictions on foreign owners of real
property. For example, the State of Florida (in
a law codified at Florida Statute §§ 692.201-
.205 and made effective on July 1, 2023)
restricts conveyances of various categories
of real property in Florida to foreign principals
from “foreign countries of concern,” includ-
ing China, Russia, Iran, North Korea, Cuba,
Venezuela, and Syria.

Notably, in February 2024, the Eleventh Circuit
Court of Appeals granted a preliminary injunc-
tion precluding enforcement of the Florida law,
ruling that it is likely preempted by FIRRMA.
That decision raises questions about the legal
status of state-level efforts to restrict the for-
eign purchase of U.S. real estate.

We expect that there will continue to be devel-
opments in this area and increased regulatory
attention to foreign purchases of U.S. real estate.

Conclusion

The proposed rule marks a significant regula-
tory development for the residential real estate
market.

Notably, under the proposed rule, covered
real estate businesses will not be required to
develop AML programs. However, they will
need to put in place procedures and processes
to ensure compliance with a final rule, includ-
ing collecting information required for filing
Real Estate Reports (such as the beneficial
owners of the transferee entity or trust). In
addition, they will need to consider whether
to take additional steps with the information
obtained, such as screening the names of
beneficial owners to determine whether such
owners have been sanctioned by the U.S.
Department of the Treasury’s Office of Foreign
Assets Control.

Looking ahead, Treasury has stated that it
intends to issue later this year a proposed rule
that would apply AML regulations to the com-
mercial real estate sector.
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