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In the United States, civil anti-
trust enforcement is a relatively 
active and decidedly federalist  
endeavor. The U.S. DOJ, FTC, 

and state attorneys general enforce 
federal civil antitrust laws. State AGs 
also enforce their states’ own civil 
antitrust laws, which, in many in-
stances, are harmonized with fed-
eral law.

By contrast, the U.S. DOJ alone 
is responsible for federal criminal 
antitrust enforcement. And while 
at least 38 states have their own 
criminal antitrust laws in some form, 
state antitrust prosecutions have 
historically been quite rare.

However, an announced policy 
shift in California - coupled with the 
possible consequences of a recently 
proposed legislative expansion of 
state antitrust law - could potentially 
increase the significance of state anti- 
trust actions and change the dyna- 
mics of criminal antitrust enforce-
ment.

Paula Blizzard, head of California 
DOJ’s antitrust section, said in 2024 
that, after a 20-year hiatus, California  
would begin bringing criminal anti- 
trust prosecutions under the Cart-
wright Act. While no actions have 
yet been filed, California AG Rob 
Bonta is calling for  the legislature 
to enhance Cartwright Act penalties.

Meanwhile, the staff of the Cali- 
fornia Law Revision Commission re- 
cently recommended expanding the  

Cartwright Act to reach unilateral 
(single firm) anticompetitive conduct.

Proposed increases in state 
civil and criminal antitrust 
penalties
California Senate Bill 763  would add 
a specific civil penalty provision to 
the Cartwright Act. Conduct that 
violates the Cartwright Act also 
violates the state’s Unfair Compe-
tition Law, which carries a $2,500 
fine per violation. Mfrs. Life Ins. Co.  
v. Super. Ct., 10 Cal.4th 257 (1995). 
SB 763 would significantly raise 
the stakes by creating a separate, 
cumulative Cartwright Act penalty 

of up to $1 million for each violation.
State criminal penalties would 

also increase. Instead of the current 
fines of up to $1 million for corpor- 
ations and $250,000 for individuals, 
defendants could face fines of up 
to and even beyond $100 million 
for corporations and $1 million for 
individuals. Like the Sherman Act, 
the Cartwright Act also provides 
an “alternative” maximum fine of 
double the gross pecuniary gain 
or loss derived from the violation. 
Depending on the conspiracy, that 
could potentially exceed $100 mil-
lion. (The largest federal antitrust 
fine to date is $925 million.) Finally, 
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California poised to raise the 
stakes for antitrust offenses 
Proposed amendments to California’s antitrust laws could affect both state and federal  
enforcement, with potential consequences for antitrust federalism.

SB 763 would increase the state’s 
maximum available prison sentences 
from three to five years for state 
antitrust crimes.  Pending legislation   
in New York would implement simi- 
lar changes. 

In short, the prospect of large 
antitrust fines may soon no longer 
be limited to federal criminal anti-
trust enforcement.

Proposed substantive expansion  
of state antitrust law
There are also efforts in some states, 
including California, to broaden the  
substantive reach of state antitrust 
laws.

Similar to Section 1 of the Sherman 
Act, the Cartwright Act currently 
reaches only concerted conduct. 
There is no Cartwright Act counter- 
part to the Sherman Act’s monopo-
lization prohibition - though other 
state laws may touch upon anticom- 
petitive unilateral conduct.

Law Revision Commission staff 
recently recommended, among other  
things, that the state legislature add 
a European-style “abuse of domin- 
ance” prohibition to the Cartwright 
Act. This would expand state law to  
reach conduct that is beyond current  
federal monopolization law, poten- 
tially triggering liability for anticom- 
petitive conduct by single firms 
with market shares that are lower 
than what is generally required for 
a federal monopolization violation. 
New York, again, has similar legis-
lation pending.

Potential consequences
If enacted, SB 763 would increase 
potential monetary exposure result- 
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ing from an antitrust violation. This, 
coupled with stepped-up state crim- 
inal enforcement, could have signi- 
ficant consequences for California  
antitrust defendants. The proposed  
penalty amendments would be even 
more consequential if they were to 
be applied to the proposed abuse of  
dominance violation. Indeed, Blizzard  
said that she “will work on” gaining  
the ability “to bring a criminal mono- 
polization case.” (She also recently   
raised the prospect of states coop-
erating with each other in criminal 
investigations but filing separate 
parallel criminal actions.)

All of this would occur in a criminal 
enforcement field already largely  
occupied by the U.S. DOJ. Yet the  
Supreme Court has long held that 
state antitrust laws are generally 
not preempted, but instead supple- 

ment, their federal counterparts.   
California v. ARC Amer., 490 U.S. 
93 (1989). Further, the Dual Sover- 
eign Doctrine allows states to pro- 
secute state criminal offenses that  
parallel federal criminal charges.   
Grable v.  United States, 587 U.S. 
678 (2019).

The U.S. DOJ’s  Petite  Policy  at 
least introduces a degree of unifor-
mity to decisions about whether 
to bring parallel federal criminal 
charges. Unless California prose-
cutors follow a similar policy, the 
decision of whether to compound 
a defendant’s criminal exposure by  
bringing a parallel state prosecution 
may depend in part on individual 
acts of prosecutorial discretion. In  
a recent speech, Blizzard indicated  
that California would focus “on crimes  
that affect our population directly,”  

such as state procurement crimes, 
rather than crimes that affect the 
country generally. (The U.S. DOJ 
has targeted these crimes through 
its  Procurement Collusion Strike 
Force.)

Newly invigorated state-level crim-
inal antitrust enforcement could 
also have potential consequences 
for the effectiveness of the U.S. 
DOJ’s  antitrust leniency program, 
which is designed to encourage 
self-reporting of criminal antitrust 
violations. If state prosecutors do 
not grant leniency in parallel with  
federal prosecutors, companies would  
face a substantial risk that their 
disclosure to the U.S. DOJ could 
also constitute an admission of a  
state crime for which they and their  
cooperating employees are not 
immunized. The Petite Policy does 

not generally apply at the investi-
gatory stage, so the prospect of 
concurrent investigations is real. 
At the very least, a high level of 
federal-state coordination (not to 
mention trust and predictability) 
would be necessary to retain the 
effectiveness of the U.S. DOJ’s len- 
iency program in these situations.

Judge Richard A. Posner once   
observed  “the tendency of antitrust  
litigation to create multiple lawsuits 
out of a single dispute.” He called 
this accumulation of potential lia- 
bility the “cluster-bomb effect.” It is  
in this light that practitioners should 
understand the consequences of 
these potential changes in the law.

In short, California antitrust law- 
yers should keep their eyes trained 
on developments in Sacramento as 
well as Washington, D.C.

Reprinted with permission from the Daily Journal. ©2025 Daily Journal Corporation. All rights reserved. Reprinted by ReprintPros 949-702-5390.

https://www.paulweiss.com/professionals/partners-and-counsel/meredith-r-dearborn
https://www.paulweiss.com/professionals/partners-and-counsel/eyitayo-tee-st-matthew-daniel
https://www.paulweiss.com/professionals/associates/russell-a-wirth
https://www.paulweiss.com/professionals/associates/russell-a-wirth
https://www.paulweiss.com/professionals/associates/mark-r-laramie
https://www.law.com/corpcounsel/2024/03/11/reinvigorated-california-doj-gears-up-to-bring-first-criminal-antitrust-case-in-decades/?slreturn=20250318150449
https://identity.mlex.com/Account/Login?ReturnUrl=%2Fconnect%2Fauthorize%2Fcallback%3Fclient_id%3Dspa%26nonce%3D7d6aa8305ee04796ba7254f7a8737c2d%26redirect_uri%3Dhttps%253A%252F%252Fcontent.mlex.com%252F%2523%252Fhome%252Fcallback%26response_type%3Dtoken%2520id_token%26scope%3Dopenid%2520profile%2520MLexApp%2520MLexUser%26state%3Db53b46a6115441a4adee48548c026cf6
https://www.justice.gov/jm/jm-9-2000-authority-us-attorney-criminal-division-mattersprior-approvals
https://identity.mlex.com/Account/Login?ReturnUrl=%2Fconnect%2Fauthorize%2Fcallback%3Fclient_id%3Dspa%26nonce%3D8be1560712954da0bb3d2a62b2365881%26redirect_uri%3Dhttps%253A%252F%252Fcontent.mlex.com%252F%2523%252Fhome%252Fcallback%26response_type%3Dtoken%2520id_token%26scope%3Dopenid%2520profile%2520MLexApp%2520MLexUser%26state%3D1336764f8ea24c749a59eec4c7c5ebb3
https://www.justice.gov/atr/procurement-collusion-strike-force
https://www.justice.gov/atr/procurement-collusion-strike-force
https://www.justice.gov/atr/leniency-policy
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1057&context=law_and_economics

